
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 
 CASE NO: PFA/KZN/195/99/SM 
 
In the complaint between: 
 
 
DURBAN MEAT SECURITY ASSOCIATION PENSION FUND       First Complainant 
 
J E GORDON AND 6 OTHERS                                                  Further Complainants 
 
and 
 
MOMENTUM EMPLOYEE BENEFITS (PTY) LTD                          Respondent 
 
  
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956 
  
 
Introduction 

 

This is a complaint lodged on 1 February 1999 with the Pension Funds Adjudicator in terms 

of section 30A (3) of the Pension Funds Act of 1956. 

 

The first complainant is the Durban Meat Security Association Pension Fund, a registered 

defined benefit pension fund supposedly controlled by the employer; there is no 

management board.  The employer is the Durban Meat Security Association, an 

association of various meat-selling agencies in Cato Ridge; its  members contribute monies 

to employ the complainants to run a debt-collecting office on their behalf.  In practice the 

secretary of the Association, Mrs J E Gordon, (the second complainant) who is also an 

employee of the Association and a member of the fund, represents the fund in its dealings 

with the administrator.  Mrs Gordon and the further complainants are the only seven 

members of the fund (and were also the only seven employees of the Association).  

 

The respondent is Momentum Employee Benefits (formerly Southern Life),  the 

administrator and underwriter of the fund. 
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The complaint relates to the administration of the fund and the investment of its funds.  The 

complainants allege maladministration of the fund; in essence they question the investment 

choices which made the market value of the fund=s investments vulnerable to a drastic 

decline when stock prices dropped in August 1998, shortly after termination of the fund had 

been authorised, and allege a failure by the respondent to hedge funds timeously on 

termination of the fund.  The second and further complainants allege that they suffered 

prejudice through the resultant decline in their member shares. 

  

In this instance the complaint is directed against the administrator of the fund; this falls 

within the ambit of subparagraph (b) of the definition of a complaint: 

 
Athat the complainant has sustained or may sustain prejudice in consequence of the maladministration 

of the fund by the fund or any person, whether by act or omission.@ (my emphasis) 
 

No hearing was held in this matter.  In determining the complaint I have relied on the 

documentary evidence and submissions and on supplementary information obtained from 

telephone conversations conducted with the parties by my senior investigator, Sue Myrdal.  

Ms Myrdal has furnished me with a full report.   

 

Having completed my investigation I have determined the complaint as follows.  These 

are my reasons. 

 

The complaint 

 

In July 1998 the respondent presented an actuarial valuation report in respect of the fund=s 

position as at 1 April 1998 to Mrs Gordon.  This report indicated that the financial position of 

the fund had deteriorated since the last valuation conducted in 1995; the asset liability ratio 

had changed from 109% to 96%.  The actuary=s recommendation was that the Association 

increase its minimum contribution rate from 19,42 % to 27,73% of pensionable salaries.   
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The Association=s view was that it would not be cost-effective to continue with the scheme 

on this basis; and according to Mrs Gordon, the members also unanimously agreed that the 

fund be dissolved. 

 

A letter was addressed to the respondent dated 12 August 1998 instructing that the fund be 

terminated as at 31 July 1998.  Termination was to take place in terms of Rule  B3.1.1, 

which merely states: 

 
 AThe principal employer may terminate the scheme by giving the members three months written 

notice.@  
 

The assets, in terms of Rule B3.4.1, are to be 

 
Aapportioned amongst the members in service at termination date.  Apportionment shall be made by 

the actuary in an equitable manner.@ 

 

At this date the members understood their respective shares of the fund to be those as at 1 

April 1998 (as set out in an annexure to the valuator=s report), adjusted for their 

contributions for the four months from 1 April to 31 July 1998. 

 

However in November Mrs Gordon received a letter from Mr Slater, the valuator of the 

fund, in which he indicated that, as at 30 September 1998, the valuation of the fund was 

significantly lower than in April 1998, and that the members= shares were correspondingly 

lower; the decline was approximately 30%.  Mr Slater attributed the deterioration to Athe fall 

in asset values from April to September and the subsequent adjustment made to the 

Guaranteed Fund on disinvestment.@  He indicated that the assets had been transferred 

from the Guaranteed Fund to the more stable Southern Money Market Fund as at 31 

August 1998.     

 

The preliminary liquidation accounts sent to Mrs Gordon in December 1998 confirmed this 
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state of affairs.  Together with the accounts the liquidator had forwarded a Members= 

Certificate, setting out a list of the names of the members and their respective (now 

diminished) member=s shares, and an instruction that each of the members sign against 

their names in confirmation that they had perused the distribution account and had no 

objection thereto, or to the fact that the accounts would not be advertised as lying open for 

inspection.  This is the Ashort route@ to compliance with Section 28 of the Pension Funds 

Act dealing with the voluntary dissolution of a fund, permitted in appropriate circumstances 

by the Financial Services Board as an alternative to the usual procedure of advertising for 

objections. 

 

 It was at this point that Mrs Gordon and the other members decided to refer the matter as 

a complaint to this office.  The members did not sign the Members= Certificate and Mrs 

Gordon lodged the complaint regarding the investment of the fund=s monies, alleging 

maladministration of the fund by the administrator.  The following are the specific aspects of 

the complaint: 

 
1. The major decrease in share prices occurred towards the end of August.  The Durban Meat Security 

Association had instructed that the fund be terminated at 31 July 1998.  The member complainants 

therefore question why fluctuations in the share market which took place after this date had affected 

their shares of the fund.  

 

2.   The complainants also query the extent to which the administrator had invested so  

heavily in Arisk related@ investments that a decline of 30% in the value of the fund was experienced 

over such a short period of time. 

  

3.  Three members of the fund had made additional voluntary contributions over the years.  The 

complainants noted that the value of these contributions had not been affected over the period from 1 

April 1998 to 30 September 1998.  Assuming that these funds were invested similarly to the other 

funds, the complainants queried the reason for the substantial decrease in value of the other funds. 

 

4.  The complainants also raised a complaint that the administrator had debited the fund with excessive 

charges with regard to the actuarial valuation and later the termination of the fund. 
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In seeking relief, the complainants requested that the administrators be directed to pay out 

at least the values as stated in the April valuation together with interest accrued.  

 

The response 

 

The respondent=s Mr Mark Slater addressed the above issues in a letter to Mrs Gordon 

and  in two written responses to specific questions put by my investigator.  Ms Nazley Salie, 

co-ordinator of actuarial services for the respondent, provided further information 

telephonically to my investigator.  I have synthesised and paraphrased the responses to 

each aspect of the complaint below: 

 

The termination date and date of transfer of funds to the money market 

 

Section B3.2.1 of the fund=s policy with Momentum provides that Athe scheme may 

terminate the policy...by giving [Momentum] one month=s written notice@. Mr Slater also 

indicated that one month=s notice was required to transfer money between investment 

vehicles.  According to him this is generally accepted practice in South Africa especially 

when the unit price is only calculated once each month as in this case.  

While the fund elected 31 July as the termination date, the notice of termination letter  was 

only written on 12 August 1998.  According to Mr Slater as soon as notice of termination is 

received, a letter is written to the fund=s representative requesting  authority to hedge 

funds by transferring them to  a more stable vehicle and advising that if no instructions to 

the contrary are received within  seven days the administrator will so transfer the funds.  In 

this case the funds were transferred on 31 August 1998, the earliest date possible after 

receiving the notice, and well short of the month=s notice period calculated from 12 August 

1998.   Market fluctuations up until the date of transfer of the funds into the money market 

fund therefore of necessity affected the value of the assets. 

 

The decline in value of the investments 
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Mr Slater provided the following  amplification of his earlier explanation attributing the 

deterioration to Athe fall in asset values from April to September and the subsequent 

adjustment made to the Guaranteed Fund on disinvestment: 

 
AIn April 1998 the asset liability ratio was 96%.  This assessment was based on the full face value of 

the Guaranteed Fund policy (the main asset of the scheme).  The underlying value of the Guaranteed 

Fund policy was 4% lower than the full face value.   

 

It is normal practice to use the full face value in an actuarial valuation as this reduces volatility in the 

valuation results.  The schedule of member shares were produced using this full face value which 

would have been appropriate if the assets had remained in the Guaranteed Fund (for example, if the 

scheme had converted to a money purchase arrangement). 

 

The Aliquidation shares@ as at 1 April 1998 would have been 92% of the actuarial reserves (i.e. 96% 

less 4%) if the underlying value of the assets had been used. 

 

[By September 1998]  the asset liability ratio was 67%.  This figure is directly comparable with the 

92% figure above as the assets had been transferred from the Guaranteed Fund into a Money Market 

fund. 

 

The decline in stock prices between April and August 1998 affected all investment managers... For 

schemes terminating after such a fall in market prices it is necessary to reduce payments.  Any other 

course of action would require continuing clients to subsidise clients leaving the Guaranteed Fund. 

 

The decline in the underlying value of the Guaranteed Fund over this period was approximately 20%.   

 

In my calculation of the actuarial reserve I assume investment returns of 13% per annum.  Hence I 

expected a return of about 5% over the period from April to October but the assets produced a return 

of -20%. 

 

Reconciliation 

Hence the breakdown of the change in the member shares between April and October is as follows: 

 

Original shares  96% (of actuarial reserves) 

 -4% (underlying vs face value in April 1998) 
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          -20% (actual investment returns) 

 -5% (growth in actuarial reserves) 

Revised shares   67% 

 

 

In response to the complainants= view that the administrator had over-invested in Arisk 

related@ investments, leading to a major decline in value over a short period of time, Mr 

Slater stated: 

 
AThe market value of pension fund investments can decline by 20 -30 per cent in days.  It is 

unfortunate that the asset classes which produce the best long term returns also have volatile market 

values in the short term.  This sudden decline must be considered having regard to the excellent 

investment returns earned by the pension scheme over the last 10 years.  For example the 

Guaranteed Fund earned bonuses of 17,4 per cent per annum over the 10 years up to March 1998 

(compared with the inflation of 10,8 per cent per annum). 

 

I have sympathy with the members of the scheme in that the termination occurred at an unfortunate 

time.  The timing of such a decision is clearly beyond our control.@   

 

The additional voluntary contributions 

 

Mr Slater indicated that it was standard practice not to reduce the values of additional 

voluntary contributions (AVC=s).  Ms Salie expanded on this by explaining that additional 

contributions are credited to the member=s individual account; it appears that, while the 

funds so contributed are invested in the Guaranteed Fund and earn fund interest (like the 

other funds) while the fund is ongoing, they are treated differently to the other funds in  a 

termination scenario.  On termination, the AVC=s are first removed before calculation of the 

fund=s assets and liabilities since they are not properly part of the pension fund itself.   

Thereafter the assets and liabilities are determined revealing either a surplus or a deficit.  In 

this case the fund was in deficit as a result mainly of the decline in the stock market, and 

the loss on realising the market value had to be apportioned amongst the members (just as 

they would have shared in a surplus had there been one).  The AVC account-holders 
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therefore do not fall to share in any surplus or deficit of the fund and are paid out at book 

value. 

 

This arrangement is not set out in the rules of the fund or the policy between the fund and 

the administrator but is a matter of practice. 

 

Charges 

 

Mr Slater had the following comment to make on the allegation of excessive charges: 

 
ACharges appear high for small pension schemes.  However, the work involved in terminating these 

schemes is often not significantly less than for larger schemes.  Our investigations indicate that our 

charges are in line with our competitors. 

 

The breakdown of our fees (including VAT) is as follows: 

 

Valuation fee as at 1 April 1998   R13 680 

Liquidation exercise fee as at 1 August 1998 R  4 560 

Retirement fund tax    R11 515 

Liquidator=s fee     R  6 840 

Financial Services Board Levy   R     648 
 

Ms Salie elaborated on this point by observing that the fees were within the range of fees  

set out in the Actuarial Society guidelines.  Furthermore since it is necessary to include a 

valuation of the fund as part of the liquidation exercise the respondent would have been 

entitled to charge another R13 680 for the final valuation, but charged only R4 560 as a 

Aliquidation exercise fee@ since a full fee had been charged for the valuation completed only 

a few months before (1 April 1998).  The liquidator=s fee is stipulated by the Financial 

Services Board to be 3% of assets, subject to a minimum of R2500, with no maximum.  

Based on assets of R901 863 a charge of approximately R27 000 could have been made, 

but the fund was only charged R6 840 in recognition of the fact that it was a small fund. 
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Analysis of the complaint 

 

In my view the explanations furnished by the administrator with regard to the date of 

transfer of funds to the money market, the additional voluntary contributions and the 

charges are full and reasonable and require no further comment.  I am satisfied that no 

maladministration has taken place.   

 

The issue of the decline in the value of the investments is more complex.   

  

A small fund such as the Durban Meat Security Association Pension Fund, even if it were 

managed by trustees (which in this case it was not), rarely has the human resources with 

the required skill and expertise to properly manage the investments of the fund.  A common 

option is to appoint a life insurance firm to manage the investments. An investment contract 

is entered into between the fund and the life insurer whereby the insurer undertakes to 

administer the fund and to invest the monies of the fund. 

 

The fund and the administrator in this case entered into a Aguaranteed contract@, a type of 

contract considered appropriate for a small fund.  Prof. George L. Marx, in The Manual on 

South African Retirement Funds and other Employee Benefits, explains the operation of 

such a contract at page 196-197; I quote the explanation at some length: 

 
AThe return [on investments made] arises from the sum of: 

 

C capital appreciation and 

C dividends, rentals and interest received. 

 

Dividends, rentals and interest income are cash received, whilst realised capital appreciation can only 

arise if an asset is sold.  A large portion of the return on assets such as property and shares accrues 

in the form of unrealised capital gains.   

 

Insurers tend to be rather wary of releasing the full extent of unrealised capital appreciation in 

bonuses until they are fairly certain that it is consolidated into prices.  This has led to the development 
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of a two tier bonus interest-structure for the guaranteed types of contract.  It consists of an income 

bonus and a terminal bonus which roughly corresponds to dividends, rentals and interest received 

plus realised capital gains, and unrealised capital appreciation experienced respectively.  The terminal 

bonus is sometimes called a capital bonus. 

 

The terminal bonus does not usually vest on declaration because of the possibility that the unrealised 

capital gains may be diminished on any significant decline in prices.  Generally it vests in instalments 

over a period of ten years during which time the remaining non-vested part of terminal bonuses can 

be reduced or removed entirely according to investment circumstances.  The vesting part of the 

terminal bonus is credited in full into the latest year=s deposit where it is treated in the same way as 

contribution income. 

 

Therefore the guarantee provided under these types of contracts means that regardless of the market 

values of the underlying assets, the insurer guarantees that the fund will be paid a certain nominal 

value, [my emphasis] although this nominal value is usually payable over a period of time. 

 

...The essential advantages of guaranteed contracts to the investing fund are: 

C a stable progression of investment returns 

C guaranteed values should the fund need to realise assets to pay benefits@ 

 

This type of contract therefore offers protection of the capital and stable returns since the 

actuary declares a bonus rate which s/he expects will be maintained for a reasonable 

period in the future.  In doing so s/he will try to even out the peaks and troughs of 

investment returns.  The returns may therefore not match the levels of returns achievable 

by direct investment but equally, in a falling market, stabilised investment portfolios usually 

continue for a period at rates higher than market yields, absorbing some of the effect of a 

market drop. 

 

However when a fund is terminated, as in this instance, then of necessity the investments 

with the guaranteed fund must be discontinued.  Section B3.2.2 of the policy document 

(essentially the written  embodiment of the contract) between the fund and Momentum 

provides for the discontinuance of investment; however it must be pointed out that these 

provisions are only relevant where the investment is discontinued but the fund itself 
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continues.  Section B3.2.2 reads as follows: 

 
AOn termination [Momentum] shall pay the scheme the balance standing in the main and capital 

bonus accounts of the scheme in a series of ten annual instalments.  The first instalment shall be paid 

on the anniversary of the termination date.  The amount of each instalment will be determined by 

dividing the balance in each account by the number of instalments still to be made.  The Southern 

may reduce the payout period at its sole discretion.@ 
 

This ten-year discontinuance period is designed precisely to protect the institution and its 

remaining clients against having to pay out a large part of the assets at nominal (book) 

value at a time when the market value is severely depressed.  

 

The asset, then, to which the fund is entitled on termination, is a contingent incorporeal 

asset.  The insurance policy held by the fund with the insurer translates on the contingency 

of the termination of the investment into an incorporeal right to receive ten annual 

instalments.  

  

The contract does not provide for the eventuality which has arisen in this case, namely the 

scenario where the fund itself is wound up and there is no alternative entity into which 

payments may be made.  Momentum has indicated its willingness to exercise its discretion 

in terms of section B3.2.2 of the contract to reduce the payout period (and make immediate 

payment), but has taken it upon itself to apply a Apenalty@ for this;  its verbally stated policy 

is, in such a scenario, to pay book value or market value, whichever is lower.   As Mr Slater 

put it Afor schemes terminating after such a fall in market prices it is necessary to reduce 

payments.  Any other course of action would require continuing clients to subsidise clients 

leaving the Guaranteed Fund.@ 

 

Effectively Momentum has made what amounts to an offer of compromise or settlement to 

the fund: that Momentum is prepared to reduce the payout period and make immediate 

payment on condition that the amount of  the balance standing in the main and capital 

bonus accounts be reduced to current market value.  Should these terms not be accepted, 
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the fund, on termination,  will be obliged to  establish a trust or other vehicle for the 

reception of the funds on behalf of the former members, so that payment may be made 

over ten years  as provided for by the contract. 

 

The fund has not been afforded an opportunity to decide whether  to receive payment in 

terms of the contract or to accept the terms of the new offer and must be given this 

opportunity.  The appropriate relief shall be for the respondent to formulate its offer properly 

in writing and to afford the complainant an opportunity to consider it and then to accept of 

reject it. 

 

So much for the discontinuance aspect.  The complainants, in alleging maladministration, 

have gone further and called into question the respondent=s management of the 

investments of the fund in general;  this is the effect of their assertion that the respondent 

invested too heavily in Arisk-related@ investments, with the result, in the complainants= view, 

that the investments were inappropriately vulnerable to stock market fluctuations.  

 

In terms of the contract Momentum undertakes Ato invest the monies of the scheme@.  In 

the absence, as in the present case, of any explicit term to the contrary in the contract or 

any policy guidelines for the investment of the fund=s assets provided by the fund or the 

sponsoring employer, one could argue that it is  a tacit term of the contract that the insurer  

has the power to invest as it sees fit, while observing, as delegee of the fund, a fiduciary 

responsibility to Aact with due care, diligence and good faith@ (as enjoined by section 7C (2) 

(b) of the Pension Funds Act) in the investment and handling of the pension fund monies.  

One may readily infer such a tacit term when considering that it would be necessary in the 

business sense to give efficacy to the contract (a test outlined in the English case of 

Reigate v Union Manufacturing Co (Ramsbottom) [1918] 1 KB 592 605); the whole point of 

appointing a life insurer as an investment manager is to entrust the investment 

management to such an institution, and the insurer would not be able to execute this role 

without having the discretion to make investment decisions independently and as it saw fit.  
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In this case I find no reason to believe, based on the actuary=s report and explanation 

provided for the decline in value of the fund=s investments, that the insurer did not exercise 

due care, diligence and good faith or good judgement in the investment of the fund=s 

monies.   

 

Furthermore the complainants have not raised any concerns about the investment 

performance or management in the past.  They have not shown dissatisfaction with the 

returns earned by the fund, which, as Mr Slater has pointed out, were excellent for a stable 

bonus (guaranteed) fund over the last ten years, and considerably higher than the inflation 

rate over the same period. 

 

The real reason for the disappointing payments offered to members on winding up the fund 

was the decision to terminate the fund at a time just before the stock market took a serious 

and unanticipated knock.  Mrs Gordon has told my investigator that the employer wished to 

terminate the fund since it could no longer afford to fund the defined benefits.  The 

members were in full agreement that the fund be terminated since they wished to realise 

their members= shares of the fund as soon as possible, especially as the prospects of the 

continued existence of the Durban Meat Security Association as an employer appeared to 

be in question (and in fact five of the employees have subsequently been retrenched).  

However as I have indicated above, the members have not been afforded the opportunity 

to decide whether they wish to accept the reduced value of the immediate payment offered 

by the insurer (as set out in the September 1998 valuation), or to receive payment over ten 

years via a vehicle to be set up by the fund, thereby possibly recovering some of the value 

of the asset over time. 

 

Relief 

 

The order of this tribunal is as follows: 

 

1.   The respondent, in accordance with its decision to pay the current market value of 
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the complainants= investment with immediate effect, is directed, within 7 days of this 

determination, to formulate and make a written offer to the complainants varying its 

obligation to pay the balance standing in the main and capital bonus accounts 

payable in instalments in terms of section B3.2.2 of the policy document. 

 

2. The complainants shall signify their refusal of the offer within 14 days of the date of 

this determination in writing to the respondent, failing which the complainants shall 

be deemed to have accepted the abovementioned offer. 

 

3. In the event that the complainants refuse the abovementioned offer, payment shall 

be made over ten years as provided for in section B3.2.2 of the policy document and 

the fund is directed to establish a trust or other appropriate vehicle on behalf of the 

members of the fund for receipt of the monies. 

 

DATED at CAPE TOWN this  5th day of JULY 1999. 

 

 

 

____________________________ 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 
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